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 Gen er al  Mar k in g  Gu id an ce  

 

 

• All candidates must  receive the same t reatment .  

Exam iners must  mark the first  candidate in exact ly the 

same way as they mark the last .  

• Mark schemes should be applied posit ively. Candidates 

must  be rewarded for what  they have shown they can do 

rather than penalised for om issions.  

• Exam iners should mark according to the m ark scheme not  

according to their  percept ion of where the grade 

boundaries may lie.  

• There is no ceiling on achievement . All marks on the mark 

scheme should be used appropr iately.  

• All the marks on the mark scheme are designed to be 

awarded. Exam iners should always award full marks if 

deserved, i.e. if the answer matches the mark scheme.  

Exam iners should also be prepared to award zero marks if 

the candidate’s response is not  worthy of credit  according 

to the mark scheme. 

• Where some judgement  is required, mark schemes will 

provide the principles by which marks will be awarded and 

exemplif icat ion may be lim ited. 

• When examiners are in doubt  regarding the applicat ion of 

the mark scheme to a candidate’s response, the team  

leader must  be consulted. 

• Crossed out  work should be marked UNLESS the candidate 

has replaced it  with an alternat ive response. 



 

Gen er al  Mar k in g  Ban d s 

 

The guidance on different  types of responses below should be read in 

conjunct ion with the detailed marking content  for each quest ion. 

 

Level Mark Descriptor 

An excellent  

answer 

25-22 Presents a well- st ructured response to the quest ion 

and demonst rates consistent ly a thorough knowledge 

and understanding of legal rules and legal inst itut ions 

and excellent  appreciat ion of the funct ion of law in 

society. Shows a thorough understanding of legal 

classif icat ion and an excellent  approach to problem 

solving with a part icular st rength in the use of legal 

authorit y together with a demonst rable awareness of 

mat ters of legal cont roversy and legal reform . 

Demonst rates an ability to appraise and cr it icise the 

applicat ion of legal pr inciples across different  branches 

of the law. 

 

The candidate will express complex ideas ext remely 

clear ly and fluent ly. Sentences and paragraphs will 

follow on from each other smoothly and logically. 

Arguments will be consistent ly relevant  and well 

st ructured. There will be few, if any, errors of 

grammar, punctuat ion and spelling. 

 

A very good 

answer 

21-17 Presents a clear ly wr it ten answer with a detailed 

knowledge and understanding of legal rules and also 

the place and role of inst itut ions, as well as 

demonst rat ing a very good appreciat ion of the role 

and funct ion of law in society. Shows a good 

understanding of legal classif icat ion and demonst rates 

a clear grasp of analysis of legal problems, with a real 

ability to apply rules and use authorit y. Shows a good 

understanding of different  branches of law and gives 

evidence of a cr it ical awareness of cont roversial issues 

in law and law reform . The majority of relevant  legal 

issues raised by the quest ion are included with 

appropriate support ing mater ial.  

 

The candidate will express complex ideas ext remely 

clear ly and fluent ly. Sentences and paragraphs will 

follow on from each other smoothly and logically. 

Arguments will be consistent ly relevant  and well 

st ructured. There will be few, if any, errors of 

grammar, punctuat ion and spelling. 

 



 

 

A good answer 16-13 Demonst rates a sound knowledge and understanding 

of legal rules, and the role and funct ion of law in 

society with some evidence of depth and breadth of 

argument . I s able, where required to dist inguish 

between civ il and cr im inal liability,  and shows a sound 

approach to problem solving. Quotes some 

appropriate legal authority. Demonst rates a sound 

knowledge of some of the relevant  issues raised by 

the quest ion and shows awareness of current  

cont roversies and legal reform . I dent if ies significant  

points in the marking scheme but  with som e 

imbalance in the t reatment  of issues raised by the 

quest ion. 

 

The candidate will express moderately complex ideas 

clear ly and reasonably fluent ly through well linked 

sentences and paragraphs. Arguments will be 

generally relevant  and well st ructured. There may be 

occasional errors of grammar, punctuat ion and 

spelling. 

 

A sat isfactory 

answer 

12-8 Presents an answer which demonst rates some 

knowledge and understanding of legal rules and 

inst itut ions, and awareness of the role and funct ion of 

law in society. Demonst rates some ability to solve 

problems, to ident ify sources, and to quote relevant  

authorit y. Shows knowledge of different  branches of 

law, with some understanding shown also of legal 

classif icat ion. Although awareness of current  

cont roversies and reform issues is demonst rated, 

answers are more descript ive than analyt ical. 

 

The candidate will express st raight forward ideas 

clear ly, if not  always fluent ly. Sentences and 

paragraphs may som et imes not  be well connected. 

Arguments may somet imes st ray from the point  or be 

weakly presented. There may be some errors of 

grammar, punctuat ion and spelling, but  not  such to 

suggest  a weakness in these areas. 

 



 

 

A basic answer 7-4 Presents an at tempt  to deal with the quest ion with a 

superficial knowledge and understanding of legal 

rules, inst itut ions and the role and funct ion of law in 

society. Shows an at tempt  to deal with legal 

classif icat ion and problem solving and uses legal 

authorit y, with a lit t le understanding of appropriate 

branches of law. Gives evidence of a lit t le awareness 

of issues of cont roversy and reform. Answers may be 

commonsense with simple conclusions and lit t le law. 

 

The candidate will express simple ideas clearly, but  

may be imprecise and awkward in dealing with 

complex or subt le concepts. Arguments may be of 

doubt ful relevance or obscurely presented. Errors in 

grammar, punctuat ion and spelling may be not iceable 

and int rusive, suggest ing weakness in these areas. 

 

 3-0 

 

Presents an answer which demonst rates difficult y in 

understanding the subject . Although st ruggling, may 

produce some relevant  points. Perhaps produces a 

social answer with lit t le relevance to law. 

 



 

 

Quest ion 

Number 

I ndicat ive content  Mark 

1  Discussion of Hart / Devlin and subsequent  debates on the 

enforcement  of morality. Both examples of moralit y (eg alt ruist ic 

acts)  and immorality (eg adultery)  should be involved in the 

discussion, Relevant  case law such as Brown, Shaw Kelly and 

other instances should be forthcoming.  Candidates who confuse 

this debate with the natural law/ posit iv ism cont roversy cannot  

achieve a mark in the higher bands (above 12) .  Credit  in this 

and in all subsequent  quest ions will be given to candidates who 

focus precisely and expressly on the terms of the quest ion set , 

rather than producing overdescript ive or oblique or stock 

answers where it  is unclear whether the candidate actually 

understands the terms of the quest ion. 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

2  Discussion of the relat ionship between law and social change 

and specific focus on the scope of meaning of inefficient .  

Reference can be expected to theorists such as Marx and 

Durkheim  and to Hart ’s account  of the diff icult ies inevitably 

beset t ing legislators t ry ing to alter behaviour-  the fluidity of 

language itself, relat ive ignorance of fact  and relat ive 

indeterm inacy of aim .  A wide range of examples both for and 

against  the proposit ion is in pr inciple available.  Candidates who 

at tempt  to apply arguments from Q1 to Q2 will not  convince the 

examiner that  they have comprehended the quest ion. 

 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

3  Requires exposit ion of the role and expectat ions of equity since 

its or igins and explorat ion of the t ruth of the maxim  in different  

contexts.  Has equity made a significant  independent  

substant ive cont r ibut ion?  What  role have inst itut ions such as 

Courts of Chancery played? 

 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

4  Exposit ion of the meaning of st r ict  liability and its place in both 

civ il and cr im inal law.  Analysis of relevant  cases and of the 

advantages and disadvantages of the employment  of st r ict  

liability, leading to a reasoned conclusion that  goes beyond 

descript ion. 

 

( 2 5 )  

 

 

 

 



 

Quest ion 

Number 

I ndicat ive content  Mark 

5  Assuming 1998 Act  has survived, answers should include 

analysis of any special dut ies imposed on the judiciary under the 

Act , as for example the interpret ive duty contained in s4.  

I llust rat ion through case law should show to what  extent  j udges 

do have a different  role to play, and this should be followed by a 

discussion of the mer its of the Act  as a whole in “ incorporat ing”  

the Convent ion. 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

6  Explanat ion of the meaning of “  literal-m inded”  in this context , 

and exposit ion of the histor ical development  and influence of the 

literal rule.  Clear ly the emergence of different  approaches such 

as the purposive or contextual rule and their influence should 

also be documented, with reference also to the ant iquity of the 

“m ischief”  rule as a qualif icat ion of the proposit ion to be 

analysed.  Candidates who describe the different  ‘rules’ even at  

some length without  focusing on the quest ion cannot  receive a 

mark in the higher achievement  bands above 12. 

( 2 5 )  

 

 

Quest ion 

Number 

I ndicat ive content  Mark 

7  Analysis of the hypothet ical consequences of the abolit ion of the 

doct r ine, which will require some detailed exposit ion of its 

content  at  different  levels in the court  hierarchy as part  of some 

“ im pact  study.”   Awareness of the steadying factors in any legal 

system which make for cont inuity, coupled with the 

acknowledgement  that  there are a var iety of leeways for 

avoiding precedents where desired, of which dist inguishing on 

the facts is one exam ple among many. 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

8  Descript ion of the eligibility,  composit ion and role of the 

magist racy accompanied by a cr it ical overview of the adequacy 

and the viability of any possible alternat ives. 

 

( 2 5 )  

 

Quest ion 

Number 

I ndicat ive content  Mark 

9   

Candidates should be aware of  both the arguments in favour, 

such as representat iveness, popular part icipat ion, etc. and of 

negat ive aspects, lack of understanding, bias, malleabilit y, etc.  

Reference should be made to recent  history of proposals for 

reform  and Runciman, Roskill and Auld recommendat ions. 

 

( 2 5 )  

 



 

Quest ion 

Number 

I ndicat ive content  Mark 

1 0  Discussion of elements of Diceyan sovereignty and of im pact  of 

EU law in cases such as Factortame. Evaluat ion of extent  of EU 

influence-  are some elements of pr ivate/ property law 

unaffected?  Possibilit y of exercise of sovereignty to depart  from 

EU. 

( 2 5 )  
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